
UNITED STATESDISTRICT CO URT
EASTERN DISTRICT O FPENNSYLVANIA

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
:

IN RE: CERTAINTEED CO R PO RATIO N : M DLDO CKET NO . 1817
RO O FING SH INGLESPRO DUCTS :
LIABILITY LITIGATIO N :
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ :
Th is R eportrelates to: :

:
ALLCASES :

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ :

CERTAINTEED CO RPO RATIO N’SFIFTH REPO RT TO TH E COURT
UNDER SECTIO N 4.33 O FTH E AGREEM ENT O F

SETTLEM ENT AND CO M PRO M ISE ASAM ENDED

CertainTeed Corporation (“CertainTeed”)files th is reportpursuantto Section 4.33 ofth e

Agreem entofSettlem entand Com prom is e as Am ended (th e “Settlem entAgreem ent”)and

pursuantto th e Court’s O rder entered Novem ber 3, 2011 (th e “Novem ber 3, 2011, O rder”).

Section 4.33 ofth e Settlem entAgreem entprovide s :

O n th e firstanniversary ofth e Effective Date, and annually th ereafter until
one year after th e expiration ofth e lastofth e w arranty periods [pertaining
to th e s h ingles atis sue in th e cas e]CertainTeed s h allfile w ith th e Court
and s erve on a de s igne e ofClas s Couns ela reportidentifying th e
Claim ants w h os e claim s h ave be en re solved in th e prior 12 m onth s , th e
am ountdistributed to each Eligible Claim ant, and th e bas is for denying
any claim s .

Becaus e claim s data for th e fulltw elve m onth period is notavailable by th e anniversary ofth e

Effective Date ofth e Settlem ent, th is Courtin its Novem ber 3, 2011, O rde r auth orized th e filing

on Novem ber 1 ofa reportcontaining detailed claim s data for th e fulltw elve m onth period

ending Septem ber 30 ofth e year ofth e report. Accordingly, CertainTeed now files th is Fifth

Reportcovering claim s data for th e period from O ctober 2014 th rough Septem ber 2015.
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Accom panying th is reportis a com puter disc containing a list(Exh ibitA), in electronic

form at, s h ow ing each claim antw h os e claim h as be en accepted and th e am ounts paid to th e

claim ant, as w ellas a list(Exh ibitB), also in electronic form at, identifying each claim antw h os e

claim h as be en denied and th e reason for th e denial. Th e s e exh ibits , as w ellas Exh ibitC

discus s ed below , are be ing filed under s ealin orde r to m aintain th e claim ants’privacy in

accordance w ith th e Novem ber 3, 2011, O rder.

Clas s m em bers in th is cas e are defined as follow s :

Allindividuals and entitie s th atow n, as of[Decem ber 15, 2009 ], h om e s ,
re s idence s , buildings , or oth er structure s located in th e United State s or Canada
w h os e roofs contain or contained roofing s h ingles m ade w ith a feltre inforcem ent
bas e m aterialth atis saturated w ith asph alt, also k now n as organic roofing
s h ingles , m anufactured by CertainTeed after July 1, 19 87;allindividuals and
entitie s w h o previously ow ned such a building and w h o, prior to [Decem be r 15,
2009 ] sold or transferred th e building and atth e tim e ofth e sale or transfer
retained th e righ tto m ak e a claim for th e s h ingles pursuantto a valid docum ented
as s ignm ent;and allindividuals and entitie s w h o ow ned such a building and w h o,
betw een August1, 2006, and [O ctober 1, 2010], h ave s ettled . . . th e ir w arranty
claim s for such s h ingles .

During th e period O ctober 2014 th rough Septem ber 2015, CertainTeed review ed,

proce s s ed, and paid a totalof$6,279 ,543.83 to approxim ately 8,730 Clas s M em bers . Th e s e

paym ents included a totalof$156,9 10.00 in paym ents ofup to $50 per claim to defray th e cost

ofrem oving and s h ipping s h ingle sam ples to CertainTeed pursuantto Section 4.6 ofth e

Settlem entAgreem ent(coded as RSS in colum n E ofExh ibitA, Paym entSum m ary tab). Th e

rem aining am ount, $6,122,633.83, w as paid to clas s m em bers in accordance w ith th e ch aracter of

th e ir claim s under th e Settlem entAgreem ent. Specifically, th ere are th re e categorie s ofclaim s

for w h ich th e Settlem entAgreem entprovide s : w arranty claim s , transfere e claim s , and releas er

claim s .

Warranty claims are claim s ofclas s m em bers w h os e organic s h ingles are covered by a

CertainTeed w arranty and w h o did notre solve th e ir w arranty claim s prior to th e Effective Date

Case 2:07-md-01817-RK   Document 250   Filed 11/02/15   Page 2 of 7



3

ofth e Settlem entAgre em ent. Under th e Settlem entAgreem ent, th e s e claim s are be ing paid at

th e rate of$74/s q uare, w ith $34/s q uare prorated from date ofinstallation, and $40/s q uare not

prorated for th e firstten years follow ing installation and, th ereafter, prorated in accordance w ith

th e regular proration sch edules for each w arranty. W h ere th e SureStartprovis ion ofth e w arranty

is stillapplicable, h ow ever, th e fullSureStartam ountis be ing paid. During th e period O ctober

2014 th rough Septem be r 2015, 5,583 w arranty claim s (coded as RCW in colum n D ofExh ibitA,

Paym entSum m ary tab)w ere paid under th e s e provis ions ofth e Settlem entAgreem ent.

Paym ents for th e s e claim s totaled $6,119 ,9 18.31, or an average ofapproxim ately $1,09 6.17 per

claim .

Transferee claims are claim s ofclas s m em bers w h os e organic s h ingles are notcovered by

CertainTeed’s w arrantie s becaus e th e y purch as ed, on or before Decem be r 15, 2009 , a previously

occupied building and th e applicable w arranty did notprovide w arranty coverage to transfe re e s .

Under th e Settlem entAgreem ent, transfere e claim s are be ing paid $34/s q uare prorated from th e

date ofinstallation, provided th atth e claim s w e re postm ark ed or oth erw is e rece ived by

CertainTeed w ith in 12 m onth s ofth e Effective Date ofth e Settlem entAgre em ent–th atis , by

O ctober 3, 2011. During th e period O ctober 2014 th rough Septem be r 2015, four (4)transfe re e

claim s (coded as RCTin colum n C ofExh ibitA, Paym entSum m ary tab)w ere paid under th e s e

provis ions ofth e Settlem entAgreem ent. Paym ents on transfere e claim s totaled $2,715.52, or an

average ofapproxim ately $678.88 per claim . A totalof322 transfe re e claim s w ere denied

becaus e th e transfere e s did notfile th e ir claim s w ith in one year ofth e Settlem entEffective Date

as re q uired by Section 6.7 ofth e Settlem entAgre em ent.

Releaser claims are claim s ofclas s m em bers w h o re solved th e ir w arranty claim s betw een

August1, 2006, and th e Effective Date ofth e Settlem entAgreem ent, and w h o executed a releas e
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in favor ofCertainTeed. Releas er claim s are paid an am ounteq ualto 20% ofth e difference

betw een th e am ountrece ived on th e w arranty claim and th e am ountth atw ould h ave been

rece ived h ad th e releas er m ade a w arranty claim under th e Settlem entAgre em ent. Pursuantto

Section 6.8 ofth e Settlem entAgreem ent, allreleas er claim s w ere to h ave been subm itted w ith in

one year ofth e Effective Date –th atis , on or before O ctober 3, 2011. During th e period O ctober

2014 th rough Septem be r 2015, no releas er claim s w ere com pensated under th e s e provis ions of

th e Settlem entAgreem ent, as alltim ely releas er claim s w ere previously com pensated. O ne

Releas er claim w as denied becaus e itw as filed by a releas er w h o did notfile h is claim w ith in

one year ofth e Settlem entEffective Date .

During th e period O ctober 2014 th rough Septem ber 2015, CertainTeed h as denied a total

of1,355 claim s , alm ost24% ofw h ich w ere th e untim ely claim s oftransfere e s and releas ers , as

discus s ed above. Sligh tly m ore th an 70% ofth e denied claim s –a totalof9 54 –w ere denied

becaus e th e claim antw as nota clas s m em ber: 678 ofth e s e claim ants h ad fiberglas s rath er th an

organic s h ingles;19 2 h ad s h ingles notm anufactured by CertainTeed;one (1)h ad s igned a

releas e prior to August1, 2006;four (4)h ad s h ingles th atw ere installed prior to July 1, 19 87;

and 79 claim ants purch as ed th e building on w h ich th e s h ingles w ere installed after th e execution

ofth e Settlem entAgre em entand th e y did notsucce ed to th e righ ts ofth e clas s m em bers from

w h om th ey purch as ed th e buildings in accordance w ith Section 4.31(a)ofth e Settlem ent

Agreem entbecaus e th e y w ere notq ualified to as s e rta w arranty claim in accordance w ith th e

transferability provis ions ofth e CertainTeed w arranty applicable to th e ir s h ingles .

As to th e oth er denied claim s , 69 claim s w ere denied becaus e th e claim s involved

s h ingles w ith w arrantie s th ath ad previously expired. Additionally, e igh t(8)claim s w ere denied,

pursuantto Section 3.5 ofth e Settlem entAgre em ent, becaus e CertainTeed h ad paid th e claim s of
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previous ow ners ofth e sam e buildings for th e sam e s h ingles on th os e buildings . O nly one claim

w as denied becaus e th e s h ingles did notexh ibit“Dam age”as defined in Section 3.6 ofth e

Settlem entAgreem ent. No claim s w ere denied on th e bas is ofth e causation defens e s s etforth in

Section 3.7 ofth e Settlem entAgreem ent.

O n June 19 , 2012, th is Courtapproved th e partie s’s election ofH effler Claim s

Adm inistration to s erve as th e IndependentClaim s Adm inistrator pursuantto Section 4.19 ofth e

Settlem entAgreem entand Brigh tClaim , Inc. as th e IndependentInspector pursuantto Section

4.20 ofth e Settlem entAgreem ent. As ofSeptem ber 30, 2014, s eventeen (17)claim s files h ad

been subm itted to th e IndependentClaim s Adm inistrator for independentreview of

CertainTeed’s denialofallor partofth e claim s , w h ich rem ained unre solved as ofth e filing of

th e Fourth Reportto th e Court. In th e subs e q uentyear, CertainTeed h as subm itted 52 additional

claim s files to th e IndependentClaim s Adm inistrator for independentreview ofCertainTeed’s

denialofallor partofth e claim s .

As s etforth in th e reportofH effler Claim s Adm inistration, attach ed h e reto as Exh ibitC,

during th e period O ctober 2014 th rough Septem be r 2015, th e IndependentClaim s Adm inistrator

is sued claim s determ inations w ith re spectto 63 ofth e s e 69 appeals, denying 60 ofth e appeals

and revers ing CertainTeed’s denials ofth e claim s in connection w ith th re e (3)appeals . As a

re sultofth e IndependentClaim s Adm inistrator’s claim s determ inations , CertainTeed h as paid a

totalof$1,748.9 3 to a totalofth re e (3)claim ants;th e s e totals are included in th e totalpaym ents

s etforth on page 2 ofth is Report. As ofth atsam e date, H effler Claim s Adm inistration w as still

in th e proce s s ofreview ing th e claim files for th e rem aining s ix (6)appellants w h os e files h ad

been subm itted for appeal.
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O n O ctober 28, 2013, th is Courtapproved th e partie s’s election ofth e H onorable Louis

C. Bech tle to s e rve as th e SpecialM aster pursuantto Section 5.1 ofth e Settlem entAgre em ent.

No is sue s h ave be en subm itted to Judge Bech tle for re solution during th is pastyear.

Re spectfully subm itted,

s/Arlene Fick ler_ _ _ _
Arlene Fick ler
Sch nader H arrison Segal& Lew is LLP
1600 M ark etStreet, Suite 3600
Ph iladelph ia, PA 19 103
(215)751-2332

Attorneys for DefendantCertainTeed
Corporation

Dated: Novem ber 2, 2015
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CERTIFICATE O FSERVICE

I, Arlene Fick ler, h ereby certify th atI caus ed a true and correctcopy ofCertainTeed

Corporation’s Fifth Reportto th e CourtUnder Section 4.33 ofth e Agreem entofSettlem entand

Com prom is e as Am ended to be filed and s erved today, Novem ber 2, 2015, via th e Court’s ECF

system , w h e re itis available for view ing and dow nloading. Copie s ofth e accom panying

exh ibits , w h ich are be ing filed under s eal, w ere s e rved upon Clas s Couns elCh arles Sch affer,

Es q . by h and delivery and upon Clas s Couns elRobertSh elq uist, Es q . by UPS on Novem ber 2,

2015, in connection w ith th e electronic filing.

s/Arlene Fick ler
Arlene Fick ler (Pa. I.D. #20327)
Sch nader H arrison Segal& Lew is LLP
1600 M ark etStreet, Suite 3600
Ph iladelph ia, PA 19 103
(215)751-2332

Case 2:07-md-01817-RK   Document 250   Filed 11/02/15   Page 7 of 7



EXHIBITS A, B AND C

TO CERTAINTEED CORPORATION’S FIFTH

REPORT TO THE COURT UNDER SECTION

4.33 OF THE AGREEMENT OF SETTLEMENT

AND COMPROMISE AS AMENDED

FILED UNDER SEAL
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